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SECTION ONE ~ INTRODUCTION

1. In the Autumn of 2006, I published a consultation document on the programme of work
which T proposed to undertake during 2007. In that document, I proposed to undertake a
review of "Special Funds” i.e. a number of separate funds managed by the Treasury and
Resources Department. The Treasury and Resources Department’s list of such funds includes
the Drugs Trafficking Confiscation Fund (DTCF) and the Criminal Offences Confiscation
Fund (COCF)(‘the two Confiscation Funds®).!

2. At the beginning of 2007, the purpose and application of the two Confiscation Funds
attracted the attention of various members of the States Assembly. In the light of that attention
and following discussions with the Public Accounts Committee, [ agreed to bring forward the
review of the two Confiscation Funds which I had anticipated carrying out towards the end of

2007. This report is the outcome of that review. The terms of reference for this review are set

out in Appendix One.
Background
3. The DTCF and the COCF exist in consequence of the provisions of various pieces of

legislation and are managed in accordance with that legislation. The history of that legislation
and the nature of its provisions are set out in Appendix Three to this report in respect of the

DTCF and in Appendix Four to this report in respect of the COCT.

Background - DTCF

4, In brief, the DTCF was established in 1993 ag the Drug Trafficking Seized Assets Fund
(SAF) by the Finance and Economics Committee. To that date, the proceeds of Confiscation
Orders under the Drug Trafficking Offences (Jersey) Law 1988 (the 1988 Law) had simply
been added to the general revenue of the States. From that date, the SAF received the proceeds
of any Confiscation Orders made under the 1988 Law and the proceeds of any asset-sharing
agreements with other jurisdictions (ie assets shared with the Island’s authorities by other

jurisdictions helped by the Island to confiscate drug-trafficking related assets).

! ‘Special Funds’ are defined by the Public Finances (Jersey) Law 2005, For practical purposes, both

the DTCF and the COCF have been treated by the Treasury & Resources Department as Special Funds.
There is, however, some debate over the precise status of these two funds. The Public Finances (Transitional
Provisions)(Nol)(Jersey) Regulations 2005 specified that certain funds listed in the Regulations should be
regarded as Special Funds for the purposes of the Public Finances (Jersey) Law 2005. The DTCF was
included in the Regulations’ list of Special Funds but the COCF was not. For the purposes of this report, |
have concentrated upon the practical circumstances of the two funds.
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The DTCF was constituted by the Drug Trafficking (Miscellaneous Provisions)(Jersey)
Law 1996 (the 1996 Law) and took over from the SAF. Since the inception of the SAF, that
fund and subsequently the DTCF have been supervised by a Steering Group (consisting iargely
of Chief Officers).

Since its inception in 1993 to 31 December 2006, the funds transferred to the DTCF
(including funds transferred from confiscations and bank interest) have amounted to
approximately £8.1 million. During the same period, the total amount paid from the DTCF was
approximately £3.8 million in respect of grants and £0.1 million in respect of administration

costs. The fund balance at 31 December 2006 was approximately £4.2 million.

Background - COCF

7.

The COCF was created by the Proceeds of Crime (Jersey) Law 1999 (the 1999 Law) which
empowered the Royal Court to make Confiscation Orders when it had determined that a
defendant had benefited from relevant criminal conduct. The 1999 Law provided that the
proceeds of any Confiscation Orders (and also of any asset-sharing agreements) should be paid
to the COCF. No funds came to hand until 2003 when the COCF came into existence. The
COCF has also been supervised by a Steering Group which also consists largely of Chief
Officers.

Since its inception in 2003, the funds transferred to the COCF (including funds transferred
from confiscations and bank interest) have amounted to approximately £13.3 million. During
the same period, grants have amounted to approximately £2.6 million. The fund balance at 31

December 2006 was approximately £10.7 million.

Conduct of the review

9.

10.

In conducting this review, I have examined the records of the Treasury and Resources
Department which have helpfully been collated by a member of that department’s staff, Mr

James Dixon.

I have also been assisted by discussions with members of the two Steering Groups which
are responsible for managing the DTCF and the COCF. In addition, certain departments of the
States have provided detailed information and further documents in response to a series of
requests from me. A list of those who have assisted me in the course of this review is set out
in Appendix Two to this report. Iam grateful for all the assistance that has been offered to me

in the course of this review,
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Structure of the report

11. My findings in respect of the various issues that I have considered are set out in the
following sections of this report, together with my consideration of the policy implications
which it appears to me arise from my findings but first, in Section Two of this report, I will set

out a summary of my findings and recommendations.
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SECTION TWO ~ SUMMARY OF FINDINGS AND RECOMMENDATIONS

Statements of the transactions of the two Confiscation Funds (sections three and four)
12. I have been able to validate statements prepared by the Treasury and Resources
Department of the transactions of the two funds. My detailed conclusions in this respect are set

out in sections three and four of this report.

Standing of the two Confiscation Funds (section five)
13, As a result of my examination of the transactions of the two Confiscation Funds, the
principal issue which concerned me related to the standing of the two funds and the way in

which they have been used.

14. The existence of the two Confiscation Funds and the statutory requirement that the income
of these funds shall not be freated as a part of the States’ income has resulted in the

conscquence that;

() States’ expenditure, in excess of that approved by the States Assembly, has been
funded by these two funds. The process by which this additional expenditure is
approved is not transparent. This undermines the Assembly’s control of States
cxpenditure,

{(2) An unfortunate impression has been created that there is an incentive for

inappropriate pursuit of cases which might lead to the confiscation of assets.

15. As I have not been able to establish that there is a substantial justification for requiring that
funds transferred to the two Confiscation Funds should nor be treated as a part of the States’

income, I recommend that:

(1) Money currently paid into the two Confiscation Funds should become part of the
general revenue of the States and should be paid into the Consolidated Fund.

(2) The budgets of the departments concerned should be augmented to cover the
money that previously came from the DTCF and the COCF. Thus, the budgets of
the Home Affairs and Health and Social Services Departments would be
augmented to cover the BaSS funding that in recent years has come from the
DTCF. Similarly, the Police budget would be augmented to take account of the
drug-related expenditure that has been funded by the DTCEF. Finally, the budgets of
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the Law Officers’ Department and the Court Service would be augmented to cover
the establishment costs that have been funded by the COCF.

The DTCF should be closed.

Consideration should be given to retaining the COCF for the specific purpose of
financing court and case costs which have in the past proved difficult to forecast
and control. However, rather than the proceeds of Confiscation Orders being
transferred automatically to the two Confiscation Funds as required by the existing
laws, the transfers should be made from the Consolidated Fund on the basis of
formal resolutions by the States Assembly. An annual statement of the Fund’s

transactions should be included in the States® Annual Accounts.

Other issues (section six)

16. A number of other aspects of the management of the two Confiscation Funds require re-

consideration:

(1)

@

(3)

@)

I recommend that the composition of the two Confiscation Funds' Steering Groups
should be reviewed to ensure that, in both cases, they do not largely consist of

Chief Officers whose departments are beneficiaries of grants from the funds.

The transactions of the two Confiscation Funds should be reported openly in the
form of statements of accounts published by way of report to the States Assembly

either separately or within the Annual Report and Accounts of the States of Jersey.

In presenting budgets and the Annual Accounts for the States of Jersey, the
Treasury and Resources Department should report government expenditure gross
of transfers to the States from the two Confiscation Funds so that both the total
amount of government expenditure is more accurately reported and any transfers
from the Funds are easily identified.

The provisions of the laws concerning the investment of the two Confiscation
Funds should be reviewed and, in particular, consideration should be given to

permitting more active investment of the monies held.

17. I intend to make use of my powers under the Public Finances (Jersey) Law 2005 to ensure

that these funds are appropriately audited.
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Implications for other Special Funds (section seven)
18, Consideration should be given to the implications of my findings and recommendations for

other Special Funds.
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SECTION THREE ~ DTCF ~ OBSERVATIONS

Introduction

19.

In this section of the Report, I will set out my principal observations as a result of my

review of the DTCF.

Transaction statements

20.

21.

I have confirmed that the Statement of Transactions set out in Appendix Five to this report
correctly reflects the transactions of the DTCF as recorded in the documents which have been
provided to me. Appendix Five includes a list of grant applications that are recorded as having
been considered by the Steering Group and either approved or rejected. As shown in Appendix
Five there is a small difference (approximately £15,000) between the total amount of grants
paid (over fourteen years) according to the States’ financial ledgers and the total amount paid
according to the list of grants shown in Appendix Five. It has not been possible to explain this

small difference.

I have reviewed the arrangements to control assets confiscated in anticipation of
prosecutions and to transfer assets to the DTCF in accordance with orders of the Royal Court. I
am salisfied that the arrangements are adequate to provide reasonable assurance that the DTCF

has received all of the monies that should have been transferred.

Purposes of the DTCF

22,

23.

I have reviewed the records of the payments made by the DTCF to establish whether the
decisions made concerning payments were consistent with the purposes of the DTCF as
prescribed in the relevant law. The statutory provisions which created the DTCF also prescribe

how it should be managed and applied. They are described in Appendix Three.

In practice, the DTCF Steering Group has considered each application for financial
assistance by reference to criteria which it established for the purpose. These criteria are also
described in Appendix Three. I confirm that, on the basis of the legal advice which I have
obtained’, it appears to me that these criteria are consistent with the purposes provided by the
relevant law. In reaching this view, I have considered a number of questions and issues which

are described in Section Six of this report.
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24, I also confirm that it appears to me that the decisions made by the Steering Group to
approve applications have been made consistently in accordance with the criteria established by

the Steering Group.

Steering Group practices

25. I have reviewed the formal records of the meetings of the Steering Group and which show
that the Steering Group has followed proper practice in terms of meeting regularly, considering
applications on a formal basis and recording the decisions reached at its meetings. It is also
evident that the Steering Group has, on occasions, rejected applications which it considered
inappropriate. In a number of respects, however, it is apparent to me that the practices of the

Steering Group could be improved. These matters are considered in Section Six of the repott.

: Obtained from HM Attorney General in accordance with the provisions of the Public Finances

(Jersey) Law 2005,
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SECTION FOUR ~ COCF ~ OBSERVATIONS

Introduction
26, In this section of the report, I will set out my principal observations as a result of my
review of the COCF,

Transaction statements
27, I have confirmed that the Statement of Transactions set out in Appendix Six to this report
correctly reflects the transactions of the COCF as recorded in the decuments which have been

provided to me.

28. I have reviewed the arrangements to control assets confiscated in anticipation of
prosecutions and to transfer assets to the COCF in accordance with orders of the Royal Court. I
am satisfied that the arrangements are adequate to provide reasonable assurance that the COCF

has received all of the monies that should have been transferred.

Purposes of the COCF

29, I have reviewed the records of the payments made by the COCF to establish whether the
decisions made concerning payments were consistent with the purposes of the COCF as
prescribed in the relevant law. The statutory provisions which created the COCF also prescribe

how it should be managed and applied. They are described in Appendix Four.

30. In practice, the COCF Steering Group has considered each application for financial
assistance by reference to criteria which it established for the purpose. These criteria are also
described in Appendix Four. I confirm that, on the basis of the legal advice provided to me’, it
appears to me that these criteria are consistent with the purposes provided by the relevant law.
In reaching this view, I have considered a number of questions and issues which are described

in Sections Five and Six of this report.

3L I also confirm that it appears to me that the decisions made by the Steering Group to
approve applications have been made consistently in accordance with the criteria established by

the Stecting Group.

} Obtained from HM Attorney General in accordance with the provisions of the Public Finances

(Jersey) Law 20035,
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Steering Group practices

32.

[ have reviewed the formal records of the meetings of the Steering Group and which show
that the Steering Group has followed proper practice in terms of meeting regularly, considering
applications on a formal basis and recording the decisions reached at its meetings. It is also
evident that the Steering Group has, on occasions, rejected applications which it considered
inappropriate. In a number of respects, however, it is apparent to me that the practices of the

Steering Group could be improved. These matters are considered in Section Six of the report.
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SECTION FIVE ~ PRINCIPAL ISSUE

Introduction

33.

In this section of the report, and in the following section, I will deal with various issues and
questions which arose in the course of my review. In this section of the report, I will deal with
the principal issue which arose: the standing and purpose of the two Confiscation Funds. In
the following section, Section Six, I will deal with all of the other issues which arose in the

course of my review.

Standing of the two Confiscation Funds

34.

35.

36.

37.

38.

As 1 have already explained in this report, I am persuaded that in managing these two
Confiscation Funds, the Steering Groups have observed the requirements of the relevant
legislation. In particular, this has involved compliance with the requirement that monies paid

into either the DTCF or the COCF should not form part of the annual income of the States.*

This requirement has been observed in the sense that for book-keeping and accounting
purposes, the monies transferred to the two Confiscation Funds have not been included within
any reports of the income of the States (for example in the Annual Report and Accounts of the
States of Jersey).

Although I am persuaded that the management of the two Confiscation Funds has observed
this statutory requirement in a literal sense there is another, less literal sense, in which the

statutory requirement has not been observed.

Since 2003, the two Confiscation Funds have largely been applied in meeting expenditure

which had previously been met from the general income of the States.

For example, the DTCF has largely been applied to finance the Building a Safer Society
(BaSS) programme. Before the inception of BaSS, the costs of the predecessor programmes’
had been met from the budgets of the Home Affairs and Health and Social Services

Depattments.

I

These provisions are described in Appendices Three and Four. The relevant Articles are: Article

24(3) of the Drug Trafficking (Miscellaneous Provisiens)(Jersey) Law 1996 and Article 24(3) of the
Proceeds of Crime (Jersey) Law 1999,

Substance Abuse Strategy and Community Safety Strategy.
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Similarly, the COCF has been largely applied to meet the continuing establishment costs of
the Law Officers’ Department and latterly to meet the additional establishment costs that arose

from the opening of the new Magistrate's Court,

The application of the two Confiscation Funds in these ways followed decisions made by
the relevant Committee in 2003 in the context of a Fundamental Spending Review and
represented a means of reducing pressure on the States' general budgets. In this way, the
monies of the two Confiscation Funds have been treated as if they were a part of the annual

income of the States.
This practice has had a number of consequences:

n In the States’ Plans® and Accounts, the expenditure of the Law Officers'
Depariment has generally been reported after deduction of monies transferred from
the COCF, giving a misleading impression of the total expenditure incurred.

2) The total amount of States expenditure has been reported and approved after

deduction of transfers from the two Funds.

The effect is that the total expenditure of the Law Officers’ Department, the Court Service
and the BaSS has been approved by a process which has not been visible to the States
Assembly which is responsible for approving States expenditure and receiving reports of actual

expenditure.

In effect, the process appears to involve a small group of senior officials using segregated
funds to meet the expenditure requirements of their departments separately from the normal

process by which the States Assembly approves States expenditure.’

Further consequence

44,

There is one further consequence which flows from the lack of transparency which the
existence of the two Confiscation Funds has afforded to the approval of expenditure of the
various departments concerned. The process is open to the criticism that the existence of the
two Confiscation Funds and the segregation of their monies has created the impression that

there are incentives for both the Law Officers’ Department and the Police to go beyond the

&
7

In years before the 2008 draft business plan.
I acknowledge of course that this process is subject to the agreement from time to time of the

Treasury and Resources Minister, an issue to which I will return in Section Six of this paper.
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normal public interest in pursuing cases in which it might be possible to confiscate funds as a

means of securing additional funding for their departments.

I should emphasise that I have not found objective evidence that the decisions of either the

Law Officers’ Department or the Police have been distorted by this alleged conflict of interests.

However, within the Island’s compass, potential conflicts of interest are not infrequent.
Nonetheless it is important that they are not created needlessly and that where they are

unavoidable, appropriate steps are taken to ensure that they are managed effectively.

Purpose of the two Confiscation Funds

47.

48.

49.

50.

In considering this issue, I have investigated the reasons for the inclusion in the governing
legislation of a requirement that the monies of the two Confiscation Funds should not form a

part of the annual income of the States.

In particular, I have either reviewed or have caused to be reviewed:

n The published propositions relating to the draft legislation which established the
two Confiscation Funds;

2) Where available, the records of debates in the States Assembly concerning the
draft legislation;

3) The documents held by members of the Steering Group concerning the origing of

the two Confiscation Funds and;

4 The files held by the Law Draftsman relating to the preparation of the

legislation which now governs the two Confiscation Funds,

In none of these sources, have I found any explanation or justification for a requirement
that the monies in the two Funds should not be treated as a part of the general income of the

States.

In this process, it was suggested to me that representatives of other jurisdictions have
suggested that if the proceeds of confiscations or asset-sharing agreements were to be included
within the general revenue of the States, they might not be willing (or might be less willing) to
enter into such agreements with the States. This suggestion was reflected in the original

proposal of the Agent of the ImpOts for the creation of a separate fund for assets seized in
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connection with drugs trafficking.® I have not been able to discover any documents supporting

this suggestion.

5L Even if the suggestion were correct, it would not have any significance for the treatment by

the States of assets confiscated under the Island’s laws.

Assessment

52, In this case, the problem arises from the requirement that the monies transferred to the two
Confiscation Funds should not form a part of the States” annual income. As I have explained, I
have not found any documentary evidence of the reasons for the introduction of this

requirement in respect of assets confiscated in accordance with the Island’s laws.

53, In view of this and the fact that the existence of the two Confiscation Funds undermines the

effectiveness of the States Assembly’s approval of States expenditure, I recommend that:

(1) Money currently paid into the two Confiscation Funds should become part of the
general revenue of the States and should be paid into the Consolidated Fund.

(2) The budgets of the departments concerned should be augmented to cover the
money that previously came from the DTCF and the COCF. Thus, the budgets of
the Home Affairs and Health and Social Services Departments would be
augmented to cover the BaSS funding that in recent years has come from the
DTCF. Similarly, the Police budget would be augmented to take account of the
drug-related expenditure that has been funded by the DTCF. Finally, the budgets of
the Law Officers’ Department and the Court Service would be augmented to cover
the establishment costs that have been funded by the COCEF.

3 The DTCF should be closed.

4) Consideration should be given to retaining the COCF for the specific purpose of
financing court and case costs which have in the past proved difficult to forecast
and control. However, rather than the proceeds of Confiscation Orders being
transferred automatically to the two Confiscation Funds as required by the existing
laws, the transfers should be made from the Consolidated Fund on the basis of
formal resolutions by the States Assembly. An annual statement of the Fund’s

transactions should be included in the States’ Annual Accounts.

See paragraph 3-2 of Appendix 3.
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SECTION SIX ~OTHER ISSUES

Introduction

54.

In this section of the report I will deal with the other issues that have arisen in the course of

the review and that concern the management of the two Confiscation Funds.

Membership of the Steering Gronps

55.

56.

57.

As T have explained in Appendices Three and Four, the two Confiscation Funds are
managed by Steering Groups which consist largely of Chief Officers of departments (or their
representatives) which might be expected to make applications to the two Confiscation Funds
for financial assistance. Until the introduction of ministerial government, the decisions and
recommendations of the two Confiscation Funds were reported to the Finance and Economics
Committee. This ensured that although the Steering Groups’ recommendations might be
influenced unduly by the Chief Officers whose departments might benefit from them, they
were reviewed and approved by a Committee which included representatives of a broader

range of interests.

Since the introduction of ministerial government, the recommendations of the two Steering
Groups have been reporied to and if necessary approved by the Treasury and Resources
Minister, I emphasise that I make no criticism in any way of any action or decision taken by
the Minister in respect of the two Confiscation Funds. However, in view of the narrowness of
the current membership of the two Steering Groups, it may be thought wiser to review the
membership of the two groups to ensure that a majority of their members does not represent

departments which might expect to benefit from the two Confiscation Funds.

I therefore recommend that the composition of the two Confiscation Funds' Steering
Groups should be reviewed to ensure that in both cases, majorities of the members do not

suffer from mixed motives in this way.

Criteria

58,

The Steering Groups for the two Confiscation Funds have prescribed criteria which they
apply when considering applications for grant assistance from the Funds. The criteria set for
applications to the DTCF agsume that applications will be made by States' Departments. This
assumption is less explicit in the case of the COCF although in practice [ am not aware of

successful applications that have come from any other source.
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As far as the DTCF is concerned, T understand that there are private sector organisations
which serve objectives which are closely related to the objectives of the DTCF which might be
expected to be in a position to make suitable applications to the DTCF if its criteria were

sufficiently broad.

I have therefore considered whether the approach adopted by the two Confiscation Funds

in setting the criteria for considering applications has been unduly restrictive.

I have established that before the DTCF was created and with effect from 1988, when the
Drug Trafficking Offences (Jersey) Law 1988 was promulgated, the proceeds of Confiscation
Orders were regarded as a part of normal States income. Moreover, [ have already
recommended in this paper that the monies in the two Funds should be regarded as a part of the
annual income of the States, Accordingly, it seems to me that the approach adepted by the two

Steering Groups is not unreasonable.

Quite apart from any other considerations, the States' departments are responsible for
developing and managing the policies of the States. If it were thought appropriate for grant
assistance to be given to non-public sector bodies, it would be possible for appropriate schemes
to be developed by States' departments which might then seek financial assistance from the two
Confiscation Funds to support such grant schemes. Such an approach would have the
advantage of assuring that any grant schemes that are established are appropriately integrated

with States' policy as a whole.

As an example of this approach, I note that the funding that has been advanced by the
DTCEF to BaSS$ has enabled the group managing the BaSS programme to provide some grant

assistance to other agencies where appropriate.

Accordingly, although it might be appropriate for the Steering Groups to review the criteria
they have established, [ do not express a view on whether the criteria should be broadened to

include applications from non-public sector organisations.”

Transparency

65.

Before the creation of the DTCF, the transactions of the predecessor Seized Assets fund

were reported in a statement of its transactions which was included in the States’ Annual

9

I note that, since 31 December 2006, the DTCF has considered two applications from organisations

outside the public sector.
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Accounts. In recent years, the activities of the two Confiscation Funds have not been reported
in public. In particular, the transactions of the two Confiscation Funds have not been reported

in the States Annual Report and Accounts.

To correct this position, the transactions of the two Confiscation Funds should be reported
openly in the form of statements of accounts published by way of report to the States Assembly

either separately or within the Annual Report and Accounts of the States of Jersey.

Furthermore, in presenting business plans, budgets and its Annual Accounts for the States
of Jersey, the Treasury and Resources Department should report government expenditure gross
of transfers to the States from the two Confiscation Funds so that both the total amount of
government expenditure is more accurately reported and the transfers from the Funds are easily
identified.

Application of the tweo Confiscation Funds

68.

69.

70,

In the event that the recommendations that I have made at the end of Section Five are not
implemented, the two Steering Groups should give consideration to re-directing the available
monies to purposes other than meeting the continuing establishment costs of the States
departments in general and the Law Officers' Department and the Court Service in particular. I
note that this would be consistent with the original proposals for application of the predecessor
of the DTCF. In my view, these continuing establishment costs should be met as charges

against the annual income of the States.

As far as the Law Officers' Department is concerned, it may be more appropriate for the

COCF to be applied to meet the continuing costs of managing cases.

At present court and case costs are met from the annual income of the States. The existing
arrangements have proved difficult to manage because these costs have proved difficult to
forecast. They have been unpredictable and have caused difficulty in the management of the

States’ finances.

71 This difficulty could be reduced if such costs were to be met from the COCF.
Investment policy
72, The laws governing the two Confiscation Funds require that monies held by the two

Confiscation Funds should be placed in deposit accounts opened for this purpose. Any interest
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earned on these deposit accounts is then added to the balances available within the two
Confiscation Funds. In other words, neither the Steering Groups nor the Treasury and
Resources Department are empowered by the governing laws to adopt a more active

investment management strategy.

The conservatism of these requirements may reflect the uncertainty of those drafting the
legislation about the amount of the monies that might be held by these two Confiscation Funds.
In the event, the monies held by the two Confiscation Funds held are substantial and are

sufficient to meet the planned obligations for some years.

In these circumstances, the provisions of the laws concerning the investment of the monies
should be reviewed and, in particular, consideration should be given to permitting more active

investment of the monies held.

Audit

75.

76.

77.

In 2003, the Finance and Economics Committee resolved that the two Confiscation Funds
should be audited as a Special Fund. In practice, I understand that Special Funds are andited on
a ‘total’ basis: ie all of the Funds are audited together on the basis of the funds held and
transactions of all of the Special Funds taken together. The transactions of each of the Special
Funds are not audited separately. I understand that this approach was originally adopted by the
Treasury and Resources Department in the interests of reducing what it regarded as

inappropriate professional charges.

This approach has had the unfortunate effect that when questions arose concerning the
application of the two Confiscation Funds, it was not possible to respond by referring to the

reports of duly appointed auditors.

I am advised that my powers extend to these two Confiscation Funds'® (and other Special
Funds) and therefore propose to make arrangements for appropriate audits of the two

Confiscation Funds on an annual basis.

10

Indeed, this report has been prepared under these powers.
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SECTION SEVEN ~ OTHER SPECIAL FUNDS

Introduction

78. In the course of reviewing the two Confiscation Funds, I became aware of certain matters
concerning other Special Funds managed by the States. Whilst these matters did not arise as a
result of a comprehensive review of those other funds, it nonctheless seemed appropriate to

report them now.

Investment management

79. I became aware that, in accordance with the relevant laws, there has been no active
investment management of the two Confiscation Funds. I also became aware that although
other Special Funds may not be subject to similar legal provisions, in practice the other Special

Funds® monies have not been actively managed.

80. Consideration should be given to pooling and unitising the monies held by other Special

Funds so that they may be more actively managed on a pooled basis.

81. Moreover, where the monies held are small, consideration should be given to the

possibility of avoiding administrative expense by merging or closing the funds concerned.

Audit arrangements

82. As I have explained in Section Six of this report, Special Funds have not been separately
audited.
83. I intend to consider the use of my powers under the Public Finances (Jersey) Law 2005 to

make appropriate arrangements for such audits to be performed on a regular basis.
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APPENDIX ONE ~ TERMS OF REFERENCE

1-1.This review is commissioned in accordance with the powers of the Comptroller & Auditor

General as set out in the Public Finances (Jersey) Law 2005 to take place in the light of:

(M

@

inclusion of a review of Special Funds in the C&AG’s proposed programme for
2007; and

public interest in management and trangactions of the DTCF and the COCF (‘the

two Confiscation Funds),

1-2.The purpose of the review is to examine:

(1

&)

3)

“

(3)

statements prepared by the Treasury and Resources Department of the transactions

of the two Confiscation Funds;

the arrangements by which confiscated assets are managed and then, if appropriate,

transferred to the two Confiscation Funds;

the arrangements for the management and application of the two Confiscation

Funds;

the extent to which the two Confiscation Funds have been managed and applied in

accordance with their governing laws: and

any other issues that arise from the matters listed above.

1-3.The outcome of the review will be a report prepared and published in accordance with the

provisions of the Public Finances (Jersey)} Law 2005,
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LIST OF PEQPLE WHO CONTRIBUTED TO THE REVIEW

Chief Clerk and Accounting Officer, Law Officers” Department

Chief Officer, Home Affairs Department
HM Attorney General

Treasurer of the States

Health and Social Services Department
Greffier of the States

Treasury and Resources Department

Finance Director, Home Affairs Department

Chief of Police
BaSS
Viscount’s Department

Judicial Greifier
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APPENDIX THREE ~ DRUGS TRAFFICKING FUND

BACKGROUND

Drug Trafficking Offences (Jersey) Law 1988

3 -1 By virtue of the Drug Trafficking Offences (Jersey) Law 1988 (the 1988 Law), it became
possible, if certain conditions were satisfied, for the Royal Court to make a Confiscation Order
in respect of a person who appeared before the Royal Court to be sentenced in respect of one or
more drug trafficking offences. Such orders could be made where the Royal Court determined
that the person concerned had received any payment or other reward in connection with drug
trafficking carried on by him or another. The 1988 Law did not specify what should be done
with the proceeds of such Confiscation Orders with the result that all assets seized under the

1988 Law accrued to the benefit of the general revenue of the States.

Seized Assets Fund

3-2 On 26 June 1992, the Agent of the Impdts and the Chief Officer of Police proposed that a
Drug Trafficking Seized Assets Fund should be established for the purpose of directing a
proportion of confiscated drug trafficking funds against drugs misuse and drug trafficking., The

reasons for the creation of this Fund were set out in the proposal in the following way:

"Since the introduction of the Drug Trafficking Offences Law it has become clear that
substantial financial drug trafficking assets arve being deposited with financial
institutions in the island. Several million pounds have been identified by the combined
Customs and Police Drug Trafficking Offences Unit as being the probable proceeds of
drug trafficking in other countries. A proportion of these proceeds merely pass
through the island for money laundering purposes bul a significant amount remains
on deposit.

Investigations are currently being carried out on behalf of the United Kingdom,
America and Australia and it is possible that the Royal Court will be asked to apply
external Confiscation Orders in due course.

Even if the current investigations do nof result in successful prosecutions, it is
inevitable, with the current level of international drug trafficking, that a significant
proportion of assets will continue to be laundered through Jersey and, hopefully,
result in Confiscation Orders. Under Article 22(b} of the Customs and Excise General
Provisions (Jersey) Law 1972, officers seize imported and exported money and goods
if they have reasonable suspicion to suspect they may be the proceeds of drug
trafficking.

At the present time, the States’ Treasury are holding approximately £45,000 in cash
and £420,000 worth of gold ingots as a result of seizures by the Impéts Department.
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Although appeals are pending for some of these seizures, it is thought likely that a
large proportion will be confiscated by the Court,

The American government already has in place a Drug Trafficking Assets Fund and a
confirmed policy of sharing a proportion of the confiscated assets with enforcement
agencies who have assisted them during their investigations. The United Kingdom
Police and Customs have recently received substantial financial reward under this
arrangement.

The Combined Drug Trafficking Offences Unit has received correspondence from the
U.S. Department of Justice expressing immense gratitude for their outstanding
assistance in helping to facilitate an asset forfeiture. The letter also indicates that the
U.S. Department of Justice is prepared to discuss the possibility of sharing a
proportion of the forfeited assets with the Island authorities.

However, as a matter of policy, the United States do attach a condition fo the sharing
of their confiscated assets with other countries. The financial reward should be
placed in a Fund which is made available to agencies involved in the fight against
drug trafficking and drug abuse. As a result of this condition, the United Kingdom
has established a Seized Assets Fund which became operational in April 1992, This
Fund has to date received £3.2 million from the Americans.

3-3 At its meeting on 7 September 1992, the Finance and Economics Committee accepted the
recommendation in the paper dated 26 July 1992 and authorised the Treasurer of the States to
establish a Drug Trafficking Seized Assets Fund which should be managed in accordance with
the recommendation of the Agent of the Impdts. The Agent's recommendation was that the

Fund should be managed in accordance with the following principles:

“The main criteria for access to the Fund should be that the money is used to finance
drug related projects . . . due to the uncertain level of funding it is recommended that
the Fund is principally used to finance non-recurring expenditure which would not
normally be included in department's operating budget.

A Steering Group should be convened, comprised of representatives of interested
States' departments, including Treasury, Treasurer of the States, Chairman, Health,
Education, Customs, Police and Prison.

Departments should consider their own requirements at least one year in advance and
submit their bid, in order of priority, to the Steering Group who will consider the
merits of each bid. As a Fund becomes established, it may be possible for
departments to submit certain proposals to the Steering Group three years in advance.

This advanced planning should assist with medium term stralegic planning and enable
the Treasurer of the States to more fully advise the Finance and Economics Committee
as to the proposed level of spending through the Fund.

It should also assist the Treasurer to make a judgement as to whether or not he

recommends to Committee that money in excess of the proposed expenditure be
transferred to the general revenue of the States.
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Provision should also be made for departments such as Customs and Police to have
access to the Fund at short notice in order to finance specific unforeseen drug related
operations.

Committee should also decide whether they wish to adopt a policy of asset sharing
with overseas administrations where significant amounts of money are confiscated as
a result of international co-operation.”

3 -4 Subsequently the Steering Group established criteria against which applications for transfers
from the Fund should be considered. In particular the guidelines provided that expenditure
should be eligible for consideration if fulfilled the following guidelines:

" .. The main criterion for access to the Fund should be that the money is used to
support projects aimed at reducing illegal drugs in Jersey. An overwhelming
proportion of the project (at least 80%) should target illegal drugs. Due to the
uncertain level of funding, the Fund must only be used to finance non-recurring

expenditure which would not normally be  included in the department’s operating
budget.”

Drug Trafficking (Miscelianeous Provisions) (Jersey) Law 1996

3-5 In the Drug Trafficking (Miscellaneous Provisions) (Jersey) Law 1996 (the 1996 Law),
various amendments were made to the 1988 Law and, in particular, provision was made for the
establishment was made for a new Drug Trafficking Confiscation Fund (DTCF). The DTCF

was to be managed and controlled by the Finance and Economics Committee.

3-6 The 1996 Law provided that all amounts recovered under or in satisfaction of the
consideration or received under an asset sharing agreement should be paid into the Fund. It

also provided that:

“Monies paid into the Fund should not form part of the annual income of the States.”

3 -7 Monies in the DTCF were to be applied by the Committee for the following purposes of:

“la)  In promoting or supporting measures which, in the opinion of the
Committee, may assist in:

{0 in preventing, suppressing or otherwise dealing with drug
trafficking or the misuse of controlled drugs;

{ii) in dealing with the consequences of the misuse of controlled drugs
or;

(iii}  without prejudice to the generality of clauses (i) and (ii) in

facilitating the enforcement of any enactment dealing with drug
trafficking or the misuse of controlled drugs,
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(b) discharging the island's obligation under asset sharing agreements; and
{c) meeting the expenses incurred by the committee in administering the

Fund.”

3 -8 However, whete the Committee proposed to apply the DTCF for purposes under (a) above, it
was enjoined by the 1996 Law to consult the Attorney General and any other appropriate

persons or bodies beforghand.

3 -9 Monies held by the DTCF were to be placed in a current or deposit account with one or more
banks selected by the Committee and any interest earned on these monies was to be paid into

the Fund.

Ministerial government
3-100n the introduction of ministerial government at the end of 2005, the functions of the
Finance and Economics Committee with regard to the DTCF were transferred to the Minister

for Treasury and Resources. The Steering Group continued as before.

Page 25



Drugs Trafficking Confiscation Fund
Criminal Offences Confiscation Fund
Report of the Comptroller & Auditor General
September 2007

APPENDIX FOUR ~ CRIMINAL OFFENCES CONFISCATION FUND
BACKGROUND

Proceeds of Crime (Jersey) Law1999

4 -1 By virtue of article 3 of the Proceeds of Crime (Jersey) Law 1999 (the 1999 Law}, the Royal
Court was empowered to make Confiscation Orders when it had determined that a Defendant
had benefited from relevant criminal conduct. The 1999 Law provided that the sum the
Defendant was required to pay by Confiscation Order should be equal to the benefit in respect
of which the order was made or the amount which the Royal Court considered would be the

amount that might be realised at the time the Order was made, whichever was the less.

4 -2 Article 24 provided that sums recovered under a Confiscation Order (together with sums
received under asset sharing arrangement) should be paid into a fund called the Criminal
Offences Confiscation Fund (COCF). This Fund was to be managed and controlled by the

Finance and Economics Committee.
4 -3 Article 24(3) of the 1999 law provided that:
"Monies paid into the Fund shall not form part of the annual income of the States”.

4 -4 The 1999 Law also provided that monies in the COCF were to be applied by the Committee
for the following purposes:

"fa) Promoting or supporting measures which, in the opinion of the Commilttee,
may assist in.

(i) in preventing, suppressing or otherwise dealing with criminal
conduct;
(ii) in dealing with the consequences of criminal conduct or;

(iii) without prejudice to the generality of clauses (i) and (i) in
Sacilitating the enforcement of any enactment dealing with
criminal conduct.

(b) discharging the island’s obligation under asset sharing agreements; and
(c) meeting the expenses incurred by the committee in administering the
Fund "

4 -5 Article 24(5) provided that the Attorney General is to be consulted before any monies from
the COCF are applied under sub-paragraph (a) above.
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4 -6 Article 24(6) provides that monies paid into the COCF are to be held in the custody of the
Treasurer of the States or placed in the name of the States in a Current or Deposit Account with
one or more banks sclected by the Committee and that any interest earned on such monies

should be paid into the Fund.

Governance of the COCF
4 -7 Subsequently the Finance and Economics Committee considered the proper governance of

the COCF and, at its meeting of 2 September 2003, reached the following conclusions:-

"Having noted the background to the present situation, the Committee recognised that
the Treasurer of the States and HM Attorney General had now agreed how the Fund
should be administered and its proposed terms of reference (having been mindful of
previous comments of the Audit Commission in relation to other ‘Special Funds’), as
Jollows:

() monies paid into the Fund should not form part of the annual income of
the States;

(b) the Fund should be administered by the Treasurer of the States and
audited as a Special Fund,

{c) surplus funds will be placed on deposit and interest credited to the Fund.

(d) a Steering Group would be set up with the Attorney General, the Treasurer
of the States, the Deputy Greffier of the States and My M Willins
(currently Judicial Greffier/Viscount) as members;

(e the Steering Group were to have delegated authority from the Finance and
Economics Committee to administer the Fund;

o the Steering Group would set out criteria for expenditure from the Fund
and for the receipt of income and to consider requests for funds;

{g) the Steering Group would meet at least twice a year and would report to
the Finance and Economics Committee following the production of Annual
Accounts.

In relarion to the composition of the proposed Steering Group, the Committee noted
that this would be reviewed from time and might, for example, include another Chief
Officer (possibie the Director of the Home Affairs Department). The Committee
having agreed that the Steering Group should give consideration to the proposed
criteria for expenditure from the Fund, decided that It would wish to confirm such
criteria in due course. The Committee further agreed that it would give further
consideration to delegating authority to the Steering Group at a subsequent meeting.”

4-8 In due course, the Steering Group considered proposed criteria for COCF funding

applications. The principal paragraphs of the criteria read as follows:
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(1) The COCF will generally be applied in promoting or supporting measures that
may assist in:

(a) discharging Jersey's obligations under asset sharing arrangements;
(b) preventing, suppressing or otherwise dealing with criminal conduct;
(c) dealing with the consequences of criminal conduct;

(d) Jacilitating the enforcement of any enactment dealing with criminal
conduct;

(e) meeting the expenses of administering the COCF.

(2) Recognising that the income into the COCF will be irregular and uncertain, a
primary consideration will be the sustainability of any commitments agreed, There
will be a presumption against funding significant revenue expenditure out of the
COCF unless such expenditure is in a liquidated sum relating to a project of less than
three year's duration or the balance of the COCF is sufficient to meet long term
commitments.

(3) Recognising that the income into the COCF is frequently derived from cases which
carry a high international or domestic profile, a further primary consideration is the
need to demonstrate an ability to meet international commitments andior the
requirements of  international bodies such as the International Monetary Fund and
the Financial Action Task Force,

(4} Priority will be given to requests which enable the delivery of services or the
provision of measures for which funding is not otherwise available. Subject to the
criteria, the COCF will be applied in the following order:

{a) payment of legal expenses incurred in asset seizure cases then;
(b) discharging international obligations then;

(c) preventing criminal conduct then;

(d) dealing with the consequences of criminal conduct and then;
(e) other requests.

(3) Funding will not normally carry a high priority therefore where:

(i) the expenditure relates to recurring expenditure such as would normally
be provided for within departmental budgets,

(ii) the request relates to the funding of departmental core activity;

(iii}  the reguest does not generally relate to legal or adminisirative
expenditure;

(iv) alternative funding options are available and remain unexplored;
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v) when the request is not endorsed by the departmental Chief Officer and
supported by the President of any relevant committee.”

4 -9 These criteria were considered and approved by the Finance and Economics Committee at a
meeting on 16 December 2004. Further, the Committee delegated to the Steering Group
authorify to make spending decisions in accordance with the criteria up to a level of £100,000

for recurring items and £500,000 for one-off requests.

Ministerial government
4 - 10 With the introduction of ministerial government, the responsibilities of the Finance and
Economics Committee with repard to the COCF were transferred to the Treasury and

Resources Minister.
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INCOME
Funds transferred
Interest

Less: PAYMENTS
Grant to Law Officers
Grant to Greenfields
Grant to Judicial Greffe
Grant to Home Affairs -RIPL

APPENDIX SIX

Criminal Offences Confiscation Fund
Summary of transactions 2003-2006

2003 2004 2005 2006 Totals
10,928,358 824,988 11,753,346
140,749 462,361 493,481 497,946 1,594,537
11,069,107 462,361 493,481 1,322,934 13,347,883
-278,183 305,099 -315,947 -562,852 -1,462,081
-750,000 -750,000

-310,000  -310,000

-145,000  -145,000

10,790,924 157,262 -572,466 305,082 10,680,802
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